IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )
) Gvil Action
VS. ) No. 04-MJ-01060
)3
JOHN A. O NEAL, )
)3
Def endant )
ORDER

NOW this 7th day of Novenber, 2007, follow ng argunent

held on October 7, 2005 and for the reasons stated in the

acconpanyi ng Menor andum

| T 1S ORDERED that the decision of Mugistrate Judge

Charles B. Snmith is affirned.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN A. O NEAL,

Appel | ant
Gvil Action

VS. No. 04-MI-01060

UNI TED STATES OF AMERI CA,

Appel | ee

N N N N N N N N N

APPEARANCES:
ASSI| STANT UNI TED STATES ATTORNEY
PAMELA FOA, ESQUI RE
On behal f of the United States of Anerica

JOSEPH P. GREEN, JR, ESQUI RE
On behal f of Def endant

* * *

MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on appell ant
defendant’s Notice of Appeal, filed Decenber 27, 2004. Defendant
also filed Defendant’s Brief in Support of Appeal from Conviction
by Magi strate Judge on the sane date. The Governnent’s response,
entitled Brief of the Appellee United States of America, was
filed on October 3, 2005.

For the reasons stated below, | affirmthe decision of

Magi strate Judge Charles B. Smth



PROCEDURAL HI STORY

On Cctober 28, 2004 defendant John O Neal was cited for
posting a placard on property of the United States Departnent of
Veterans’ Affairs (“VA') in violation of 38 CF.R 8§ 1.218(a)(9).
After trial before Magistrate Judge Charles B. Smith on
Decenber 16, 2004, defendant was found guilty and fined $25. 00.
Def endant then filed a Notice of Appeal on Decenber 27, 2004.

On Cctober 7, 2005 the undersigned heard argunent on
the issue of defendant’s appeal. The undersigned took the matter
under advi senent .

STANDARD OF REVI EW

M. O Neal’'s appeal is before this court pursuant to
18 U.S.C. 8§ 3402, which states that “[i]n all cases of conviction
by a United States nagi strate judge an appeal of right shall lie
fromthe judgnent of the magistrate judge to a judge of the
district court of the district in which the offense was
commtted.”

In reviewing a conviction by a magi strate judge, a
district court considers “whether a rational trier of fact could

concl ude beyond a reasonabl e doubt that the defendant[] [was]

guilty.” United States v. Klose, 552 F. Supp. 982, 984 (E.D. Pa.

1982) (citing United States v. MQuilkin, 673 F.2d 681, 687

(3d Cir. 1982)). The appropriate scope of review has been

anal ogi zed by sone courts to that of an appeal froma United



States District Court to a United States Court of Appeals, in
whi ch findings of fact are reviewed for clear error and findings

of law are reviewed de novo. See United States v. Fentress,

241 F. Supp. 2d 526, 527 (D.Ml. 2003).
FACTUAL BACKGROUND

On Cct ober 28, 2004, defendant O Neal set up a |large
“Vi et nam Vet erans Agai nst Kerry” sign outside a hospital operated
by the VA in Coatesville, Pennsylvania. M. O Neal had
previously applied for, and been denied, a permt allowng himto
di splay his sign on VA property. On Cctober 28, M. O Neal and
his display were |located directly across the street fromthe
gates to the VA hospital.

Shortly after M. O Neal’s arrival, Corporal Richard
Sl oad of the VA Police Service approached M. O Neal and advi sed
hi mthat he was on VA property. Corporal Sload requested that
M. O Neal nove his display approximately 20 yards. M. O Neal
refused, arguing that he was in fact on Pennsylvani a Depart nent
of Transportation (“PennDOI”) property. Followng M. O Neal’s
refusal to relocate the display, Corporal Sload issued a citation
to M. O Neal for violation of 38 CF. R 8§ 1.218(b)(22).

As stated above, M. O Neal was tried before Magistrate
Judge Charles B. Smth on Decenber 16, 2004. Magistrate Judge
Smith found M. O Neal guilty and inposed a fine in the anmount of

$25. 00.



DI SCUSSI ON

Contentions of the Parties

Appel  ant rai ses a nunber of argunents in support of
hi s appeal of his conviction. First, appellant argues that the
governnment failed to prove a violation of either 38 CF. R
8 1.218(b)(22) or 1.218(a)(9). Specifically, appellant argues
that both Corporal Sload and Magistrate Judge Smith inproperly
cited 38 CF.R § 1.218(b)(22), which is a penalty provision.
Appel I ant contends that although citation of a penalty provision
may not invalidate a conviction, the elenents of the applicable
rule of conduct (in this case 38 CF. R 8§ 1.218(a)(9)) nust
nonet hel ess be satisfied.?

In this regard, defendant avers that the governnent
failed to prove two elenents required by 38 CF. R 8§ 1.218(a)(9).
Appel I ant argues that the governnment did not prove that he
“posted” any material or that he was on property owned by the VA
at the tine of the citation.? Defendant argues that he was in
fact on a public right-of-way when he was cited by Corporal
Sl oad.

In response, the governnent argues that 38 C. F.R
8§ 1.218(b)(22) was properly cited by both Corporal Sload and

Magi strate Judge Smth because it is both a penalty provision and

1 Def endant’s Brief in Support of Appeal from Conviction by

Magi strate Judge (“Appellant’s Brief”) at page 5.

2 Appellant’s Brief at pages 6-7.
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a rule of conduct. 1In the alternative, the governnent argues
that even if 38 CF.R § 1.218(b)(22) is in fact a penalty
provi si on, convictions under penalty provisions may stand under

both United States v. Fentress, 241 F. Supp. 2d 526, 527 (D. M.

2003) and United States v. WIllianms, No. 89-3720, 1990 W. 811

(6th Cir. 1990)(per curiam.?

Furthernore, the governnent argues that the facts
established at trial are sufficient to support a conviction under
both 38 CF. R 8§ 1.218(a)(9) and (b)(22). Specifically, the
gover nnment contends that appellant clearly displayed a placard.
The act of displaying the placard constituted a violation of both
provisions. In addition, the governnent avers that the
appellant’s activity qualifies as “posting of material”, since
“to post” is defined as “to station at a given place” and “to
publ i sh, announce, or advertise by or as if by use of a placard”
in Webster’s Ninth New Col |l egi ate Dictionary.*

Next appel |l ant argues that his First Amendnent rights
were violated. |In support of this avernent, appellant cites the
refusal of the VA to grant hima permt to display his poster on
VA property. Appellant contends that this refusal was prem sed
on the content of his speech. Appellant argues that the letter

sent to himby VA Regional Counsel clearly stated that he would

3 Brief of the Appellee United States of America (“Brief of the
United States”) at pages 4-5.

4 Brief of the United States at page 6.

- 6-



not be permtted to display his poster because it sought “to
di ssuade voters fromvoting for one particular candidate”.®

Appel I ant al so argues that his First Amendnment rights
were viol ated because he was in a public forum and the VA
regul ati ons should therefore not apply. |In particular, plaintiff
avers that his display was in a public forum because it was
stationed al ongside Bl ack Horse Hi Il Road and the public right-
of -way. °

Finally, appellant argues that his First Anendment
Ri ghts were viol ated because 38 C.F.R § 1.218 was not a
reasonabl e tine, place and nmanner regulation. |In particular,
appel l ant argues that the regulation applied by the VA fails al
three prongs of the test for time, place and manner restrictions
established by the Third Circuit.” 1In other words, defendant
argues that the regulation is not a reasonable tine, place and
manner restriction because it is: 1) content-based; 2) not
narrowy tailored; and 3) does not allow for alternative nethods
of conmuni cati on.

The governnent responds that M. O Neal’'s First
Amendnent rights were not violated. |In this regard, the

governnment argues that there is no evidence that the citation

5 Appel lant’s Brief at page 8.
6 Appel lant’s Brief at page 9.
! Appel l ant’s Brief at page 10.
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issued to M. O Neal bore any relationship to the content of the
speech.® The reasons for denial of the permt requested by M.

O Neal are irrelevant, in the governnent’s view, because M.

O Neal elected not to appeal that decision. Accordingly, the
gover nnment suggests that only the citation itself is relevant to
t he determ nation of whether the governnent’s action was content-
based. ®

The governnent al so argues that M. O Neal was not, in
fact, in a public right-of-way. Rather, the governnment argues
that the schematic diagram of the hospital grounds presented by
the governnent at trial denonstrated that M. O Neal was on
federal property. The fact that M. O Neal was across the street
fromthe hospital gates or near a public roadway, in the
government’ s view, does not change the fact that the property
bel ongs to the VA and is not a public forum?

The governnment responds to appellant’s argunent
regardi ng the reasonabl eness of the restriction on speech inposed
by 38 CF.R 8§ 1.218 by arguing that the standard cited by
appel | ant does not apply because the VA hospital is a non-public
forum Instead, the governnment argues, the applicable standard

states that restrictions “are justified to the extent that the

8 Brief of the United States at page 10.
9 Brief of the United States at page 9.
10 Brief of the United States at page 8.
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speech at issue would interfere with the objective purposes and
use of the forum”! The governnent argues that 38 C.F.R
8 1.218 clearly satisfies this standard, which is a form of
rational basis review. '?

Appel lant’s final argunent is that the VA's regul ations
create a systemof unbridled restriction and prior restraint as

applied. Al though appellant acknow edges that Giffin v.

Secretary of Veteran’'s Affairs, 288 F.3d 1309 (Fed. G r. 2002),

upheld a simlar VA regulation, he argues that this situation is
di stinguishable. 1In particular, appellant argues that Giffin
involved a VA cenetery, and that the sanme rule should not be
applied in the context of a public right-of-way.?®

In response, the governnent contends that the doctrine
of unbridled discretion is inapplicable because appell ant was not
in a public forum The governnment argues that regul ati on of
speech on VA property nmay be reviewed only for reasonabl eness.
The governnent argues, in this regard, that it is certainly
reasonable for the VA to seek to create a tranquil atnosphere for

veterans seeking treatnment at the VA hospital.! Thus, the

1 Brief of the United States at page 9 (citing Fentress, 241
F. Supp. 2d at 531).

12 Brief of the United States at page 9.

13 Appel lant’s Brief at pages 12-13.

14 Brief of the United States at page 11.
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Giffin rule should be followed and the VA regul ations shoul d be
uphel d. **
Anal ysi s
Fai |l ure of Proof

Appellant’s first argunent, as outlined above,
suggested that his conviction nust be reversed because the
governnment failed to prove a violation of either 38 C F.R
88 1.218(a)(9) or (b)(22). Defendant al so argued that Corporal
Sl oad and Magi strate Judge Smth inproperly cited (b)(22), which
is a penalty provision rather than a rule of conduct. |
di sagr ee.

Specifically, 38 CF.R 8 1.218(b) effectively
i ncorporates the rules of conduct outlined in 38 C F. R
§ 1.218(a). The title of 38 CF.R 8§ 1.218(b) is “Schedul e of
O fenses and Penalties”. Mreover, the text of that section
reads, “Conduct in violation of the rules and regul ations set
forth in paragraph (a) of this section subjects an offender to
arrest...” and continues to enunerate a list of fines. It is
clear fromthe text of the regulation that 38 C. F.R
8 1.218(b)(22) is a rule of conduct as well as a penalty
provision, and the citation of this regulation by both Corporal

Sl oad and Magi strate Judge Smth was therefore proper.

15 Brief of the United States at pages 10-11.
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In addition, the governnment has proven the el enents
required for a conviction pursuant to 38 CF.R § 1.218(b)(22).
Appel l ant’ s argunent that the governnent failed to prove either
that he “posted material” or was |located “on property” is
unavai |l i ng.

As the governnent contends, 38 CF. R 8§ 1.218(b)(22)
prohi bits both the “[d]isplay of placards” and “posting of
material”. There is no dispute that the appell ant displayed a
pl acard. However, the “Violation Notice” issued to appell ant
charged himw th “unauthorized posting of material on property”.
Al t hough perhaps not the nost apt description of plaintiff’s
activity, the definition of “post” is nonetheless net.?®
Therefore, appellant’s argunent on this point fails.

Wth regard to the proof that appellant was “on
property” owned by the VA, | uphold Magistrate Judge Smth’s
findings in this respect as well. At trial, the governnent
presented a map of the area surrounding the VA hospital, with the
| ocation of M. O Neal’'s display and its proximty to VA property
lines clearly indicated. The map indicated that M. O Neal and
his display were on property owned by the VA

Al t hough appel |l ant established at trial that his

di splay was set up across the street fromthe VA hospital gate

16 The Merriam Webster Online Dictionary provides that “post” may be

defined as “to publish, announce, or advertise by or as if by use of a
pl acard”. Accordingly, | find that the distinction drawn by appellant between
“di splay of placards” and “posting of material” is inapposite.
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and a bus stop, he presented no evidence to denonstrate that he
was on public property.!” Counsel for appellant asked questions
about a “path that appears to act as a sidewal k” near the
di spl ay, but no evidence of such a path was presented. 8

| conclude that it was not clear error for Magistrate
Judge Smth to find that the evidence presented by the governnent
was sufficient to establish the appellant’s |ocation on property
owned by the VA. The appellant presented no contrary evi dence.
The fact that appellant was outside the gates of the hospital or
near a bus stop, w thout nore, has no bearing on whether he was
on property owned by the VA. Accordingly, | uphold the
Magi strate Judge’s finding that the governnent established the
el ement of appellant’s presence “on property” to support his

conviction under 38 CF.R 8§ 1.218(b)(22).

1. Violation of Appellant’s First Anendnent Rights

Appel l ant’ s argunment that his speech was regul at ed
based on content fails because it is prem sed upon the denial of
the requested permt rather than the citation at issue here. As
t he governnment argued, the proper neans of protesting the VA s
refusal to issue a permt would have been through appeal of that

decision. The decision nmade with regard to the permt, however,

e Not es of Testinmony from Non-Jury Trial at page 6.

18 Not es of Testinmony from Non-Jury Trial at pages 7-8.

-12-



has no rel evance in determ ning whether the citation issued to
M. O Neal bore a relationship to the content of his speech.

Appel lant’s remai ni ng two argunents are based upon the
presunption that he was in a public forumat the tinme the
citation was issued. As stated above, however, appell ant
presented no evidence at trial to establish that he was | ocated
on public property, nor did he refute the governnent’s evi dence
that he was on VA property. Wile regulation of speech in public
fora is strictly circunscribed, the VA has much wider latitude in
i nposi ng regul ati ons on speech and conduct on its own property.

The Supreme Court of the United States has held that it
“is a long-settled principle that governnmental actions are
subject to a |l ower |level of scrutiny when ‘the governnental
function operating [isS] not the power to regulate or |license, as
| awmaker, ...but, rather, as proprietor, to manage [its] internal

operation[s]....”” United States v. Kokinda, 497 U S. 720, 725,

110 S.Ct. 3115, 3119, 111 L.Ed.2d. 571, 581 (1990)(quoti ng

Cafeteria & Restaurant Wirkers v. MElroy, 367 U S. 886, 896,

81 S.Ct. 1743, 1749, 6 L.Ed.2d 1230, 1237 (1961).

This rul e has been applied in the specific context of a
VA hospital by the United States District Court for the district
of Maryland. In Eentress, the court found that a VA hospital is
a nonpublic forum The court noted that “[g]overnnent property

is a nonpublic forumif ‘opening [it] to expressive conduct wll
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sonehow interfere with the objective use and purpose to which the
property has been dedicated.’” 241 F.Supp.2d at 531 (citing
Warren v. Fairfax County, 196 F.3d 186, 192 (4th Gr. 1999)). 1In

addition, in Giffin the Federal Crcuit explained that “we shall
assune that other VA properties are also nonpublic fora”.
288 F.3d at 1322.

As stated above, | uphold Magistrate Judge Smth’s
finding that M. O Neal was on federal property at the tinme his
citation was issued. The fact that appellant was outside
hospital gates is not dispositive or even particularly rel evant.
Al though M. O Neal was not at the hospital, he was nonet hel ess
on VA property. This property is dedicated to the purpose of
treating injured veterans, and “opening [it] to expressive
conduct” would interfere with this objective.? Accordingly, |
conclude that M. O Neal and his poster were in a non-public
forumat the tine of citation.

Therefore, M. O Neal’'s remaining argunents regarding
the violation of his First Arendnent rights nust fail. He was on
VA property, not in a public right-of-way, so the VA regul ations
were properly applied. In addition, the standard for reasonable

time, place and manner restrictions does not apply where

19 Corporal Sload testified that the hospital has a psychiatric

branch and that patients with post-traumatic stress disorder often seek
treatment on an outpatient basis. See Notes of Testinony from Non-Jury Tria
at pages 11-12.
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defendant is in a non-public forum as here. See Eichenl aub v.

Townshi p of Indiana, 385 F.3d 274, 280 (3d Cir. 2004).

L1l Unbridled D scretion and Prior Restraint

Wth regard to appellant’s final argunent, | find that
the nature of the forum discussed above, is once again
di spositive. Because appellant was not in a public area, the
standard to be applied is different fromthat cited by appellant.
As appel | ant acknow edged, the Giffin court upheld a very
simlar regulation to 38 CF. R 8 1.218(b)(22). The fact that
Giffin involved a VA cenetery rather than a hospital does not
create a basis for distinguishing that case.

As the Giffin court said, the appropriate question is
whet her the regulation is “necessary to preserve the function and
character of the forunf. |In making this determnation in the
context of a VA cenetery, the Giffin court |ooked to whether the
grant of discretion was “reasonable in light of the
characteristic nature and function” of national ceneteries.
Giffin, 288 F.3d at 1323.

Appl ying the sane standard, | find that the regul ation
at issue here is also reasonable given the nature and function of
VA hospitals. Accordingly, appellant’s argunent that the
regul ation created a system of unbridled discretion and prior

restraint fails.
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CONCLUSI ON

For all the foregoing reasons, the appellant’s

conviction by Magistrate Judge Charles B. Smth is affirned.
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